Draft Standard Trading Terms

Prepared by LOFA


1. Definitions  

In these conditions:

(a) “Supplier” means - Insert full details of seller, name address company identification number etc.

(b) “Customer” means the company, person or persons who has/have agreed to purchase the Goods from the Supplier.

(c) “Goods” means any product sold or services supplied to the Customer by the Supplier.     This definition to be expanded or adjusted to suit the particular circumstances. Here it covers both goods and services.
(d) “Conditions” means the standard terms and Conditions of sale set out in this document and includes any special terms and conditions agreed in writing between the Supplier and the Customer.

(e) “Contract” means the agreement that incorporates these Conditions made between the Supplier and the Customer for the sale by the Supplier to the Customer of Goods 

(f) “Force Majeure” means circumstances beyond the reasonable control of the Supplier including, without limitation, acts of God, hijacking, robbery, mechanical or other defect of any aircraft, act or omission of any customs official or postal service, act of any Governmental or super-national authority, war or national emergency, riots, civil commotion, fire, explosion, flood, epidemic, adverse weather conditions, lock-outs (whether or not by the Supplier), strikes and other industrial disputes (in each case, whether or not relating to the Supplier’s workforce), restraints or delays affecting shipping or delay in obtaining supplies or adequate or suitable materials 

Items (d) and (e) are drafted on the basis of a sale of goods and services only. If you want to incorporate anything else (for example terms of purchase) then that needs to be made clear here.

It is important to clearly identify all parties to the agreement and any other material aspects of the way in which you wish to do business at this point. Many businesses fall down by not clearly identifying themselves here or by assuming that some definitions can be taken as read. If in doubt define it here and then when references are made elsewhere it will always be clear what they are references to.

2. Basis of the Sale  

The Supplier shall sell and the Customer shall purchase the Goods subject to these Conditions, the quotation or order confirmation and also subject to the following:

(a) No variation to these Conditions shall be valid unless it is agreed in writing between the Supplier and the Customer.

(b) In the event of the Customer submitting an order based upon conditions that are at variance with these Conditions these Conditions shall prevail.

(c) Descriptions terms conditions and illustrations contained in the Supplier’s brochure literature or descriptive matter are intended merely to present a general idea of terms conditions and the goods described therein and shall not form part of the Contract and no representation or statement made in such literature or by any employee of the Supplier that is not confirmed in writing shall be binding on the Supplier.

(d) Unless otherwise specified in writing all prices quoted are ex-works and do not include the cost of delivery, packaging, erection or installation.

These provisions attempt, amongst other things, to get over the “battle of the forms”. Nevertheless it is still imperative to ensure that your terms form the basis of the contract that proper procedures are followed in bringing them to the customer’s attention before the contract is entered into.

3. Product Specification

Goods will be produced to as close to their specification as is practicably possible but the Supplier will not be responsible for any minor differences resulting from the use of natural products.

These conditions were designed for wooden products. They need to be adapted to take account of the types of products being sold in each case.

4. Copyright

All drawings, notes, tables and specifications prepared by the Supplier and the design of the Goods themselves shall remain the copyrighted work of the Supplier.  Disclosure of the Supplier’s copyrighted work to any other party for use, in whole or in part, in the manufacture of products similar to the Supplier’s products for the Customer or other parties is forbidden.

These speak for themselves.

5. Orders 

The Supplier shall accept no order submitted by the Customer unless or until confirmed by the Supplier.  No order which has been accepted by the Supplier may be cancelled by the Customer except with the written agreement of the Supplier and on terms that the Customer shall indemnify the Supplier in full against all direct (and reasonably foreseeable indirect) losses (including loss of profit), costs, damages, charges and expenses incurred by the Supplier as a result of cancellation.

This clause seeks again to help the battle of the forms. It also attempts to ensure the Supplier can recover some indirect losses; something not often achievable at law, by limiting such indirect losses to effectively losses that were reasonably in the contemplation of the parties at the time the Contract was entered into.

6. Payment  

Payment in full with order is required for all ex-stock items. For orders including custom items a 50% deposit is required with order, the balance being payable before delivery. The exception to this is for orders of an ex-VAT value of less than £1,250 where we require payment in full with order.

Because of the specialized nature of individually commissioned (custom) work a deposit of one-half of the full contract price will be required before work can commence and the balance of the Contract price shall be payable prior to delivery unless otherwise agreed in writing.  Extended contracts will be valued by the Supplier on a monthly basis and the Customer may be required to pay the whole of the monthly valuation of the work within 30 days of such valuation, and in any event before delivery. The time within which payment is to be made by the Customer shall be of the essence of the Contract. An interest charge of 2% per month (or part thereof) will be added to all invoice balances remaining unpaid after the due date for payment and the Supplier shall be entitled to charge the Customer such interest both before and after any judgment until payment in full has been received.

This is a fairly standard clause and needs to be adapted to each business’s particular circumstances. The main things to bear in mind are the interest rate – it should not be too penal – and the fact that interest is recoverable until you receive payment whether that is before or after you successfully obtain judgement for payment. Because it is quite common to get judgement but then still wait months for payment. 

This clause assumes that you do not give credit.

Everybody wants to ensure they are paid, however this clause is fairly business specific and will need to be tailored to suit individual circumstances.

7. Warranty 

The Supplier warrants that the Goods supplied shall:

(a) Conform to the quality and description of the particulars stated in any quotation or other written representation made by the Supplier to the Customer that is incorporated into this Contract.

(b) Be of sound materials and workmanship.

(c) Conform to any specification/pattern or sample provided by either party and agreed between them.

(d) If the Customer indicates the purpose for which they are required expressly, be fit for that purpose except where goods are supplied in accordance with the customer’s specification.

(d) Where the Goods are to be erected or installed by the Supplier the work shall be carried out with all due care and skill.

This repeats statutory rights to an extent, sets out the customer’s legal rights and is intended to add balance to the overall impact of the terms.

8. Delivery 

The Supplier shall deliver and erect or install the Goods within such time as is in all the circumstances reasonable.  The Supplier shall use reasonable endeavours to comply with any time specified for delivery and erection or installation but the same shall not be of the essence of the Contract and the Supplier shall not be liable for any losses suffered by the Customer as a result of failure to deliver, erect or install the goods within such a time frame unless the same is attributable to the Supplier’s wilful default.  

In any event any time specified for delivery shall run from either:

(a) The date of receipt by the Supplier of a copy of the Supplier’s quotation signed by the Customer, or an order confirmation signed by the Customer, together with the initial payment required under Clause 6 of these Conditions; or 

(b) From the date the Customer’s order is verbally accepted by the Supplier, subject always to these Conditions

Provided that in either case the Customer is not in breach of these Conditions, for example by delaying payment thus delaying both production and delivery of the Goods. For the avoidance of doubt Goods will not be dispatched until payment in full has been received.

In the event that the Supplier and the Customer agree that the Goods shall be paid for on delivery and payment in a form acceptable to the Supplier is not unconditionally tendered when the Goods arrive at the delivery address and before they are unloaded, the Supplier reserves the right to refuse to unload and complete delivery of the Goods. In such an event the Supplier will retain possession of the Goods until they are paid for in full together with all the costs incurred by the Supplier in having to redeliver the Goods and the original abortive delivery costs.

Payment is what everybody wants. However different businesses have different credit terms. In these conditions no credit is given, so either these terms should be adapted to take account of account customers or a separate agreement entered into with each account customer varying these standard terms. A correctly drafted letter will do. 

These are a suggestion only; they should be adapted to suit individual trading conditions.

9. Claims under Warranty

(a)
The Customer shall carefully examine the Goods at the time of delivery and communicate to the Supplier details of any damage which reasonable examination ought to reveal.  The carrier’s note should be endorsed to this effect and the Supplier must be notified within three days of any alleged transit damage; in default of such notice the Customer shall be deemed to have accepted the Goods.

(b)
If the Customer accepts the Goods but alleges that they failed to comply with Clause 7(a) to (e) above he shall notify the Supplier in writing within 14 days of the date when the Customer became aware or ought reasonably to have become aware of such defects.  In the event of the Customer failing to give such notice the Goods and any installation or erection service shall be deemed to be in all respects in accordance with the Contract.

(c)
In any event the Supplier shall be under no liability whatsoever where the Customer fails to give the notice referred to in Clause 9(b) above within 12 months of delivery of the Goods.

(d)
The Supplier subject to the following Conditions gives the warranty contained in Clause 7 above: -


9(d) i

The Supplier shall be under no liability in respect of any defect arising from fair wear and tear, staining or colour change due to exposure to weather, wilful damage, negligence, misuse or alteration or repair of the Goods without the Supplier’s approval.


9(d) ii
The Supplier shall be under no liability under the warranty if the total price of the Goods has not been paid by the due date or if the Customer is in liquidation or receivership, or being an individual or partnership has committed an act of bankruptcy.

(e)
Where any valid claim in respect of any of the Goods under the warranty is notified to the Supplier in accordance with these Conditions, the Supplier shall be entitled to either repair or replace the goods (or the part in question) free of charge to the Customer or, at the Supplier’s sole discretion, refund to the Customer the price of the Goods (or a proportionate part of the price), but the Supplier shall have no further liability to the Customer.

(e) Except in respect of death or personal injury caused by the Supplier’s negligence, the Supplier shall not be liable to the Customer for any indirect, special or consequential loss or damage (whether for loss or profit or otherwise), costs, expenses or other claims for compensation whatsoever (whether caused by the negligence of the Supplier, its employees or agents or otherwise), which arise out of or in connection with the supply of the Goods or their use or their resale by the Customer and the entire liability of the Supplier under or in connection with the Contract shall not exceed the price of the Goods.

This clause seeks to limit the Supplier’s liability for any claim under a warranty provision. The converse of the earlier clause 5 it seeks to allow you to avoid a claim for consequential loss, give you total flexibility in how you compensate the customer (refund or replacement/repair) and limit your overall liability to the price of the Goods.

10. Delivery by Instalments  

Where delivery is to be made by instalments, each instalment deliverable under the Contract shall be deemed to be sold under a separate Contract. Deliveries of one or more items of defective Goods shall not entitle the Customer to repudiate the Contract with regard to any instalments of Goods remaining due.

11. Storage  

If for any reason the Customer is unable to accept delivery of the Goods when the Goods are due and ready for delivery the Supplier shall (if storage facilities permit) store the Goods and take all reasonable steps to prevent their deterioration until their actual delivery and the Customer shall be liable for the reasonable cost of the Supplier so doing.  This provision shall be in addition to and not in substitution for any other payment or damages for which the Customer may become liable in respect of his failure to take delivery at the appropriate time.

This enables you to charge for storage of undelivered Goods

12. Risk

Risk of damage to or loss of the Goods shall pass to the Customer on delivery, or, if the Customer wrongfully fails to take delivery of the Goods, risk shall pass to the Customer at the time when the Supplier has tendered delivery of the Goods.

From a legal point of view it is important to offload risk as soon as possible although from a practical point of view it may be difficult to avoid being responsible for damage to goods whilst still in your custody.

13. Ownership

(a)
Notwithstanding delivery and the passing of risk in the Goods, or any other provision of these Conditions, until full payment is received by the Supplier from the Customer for the Goods and any other Goods sold by the Supplier to the Customer for which payment is then due, ownership of the Goods shall remain vested in the Supplier.

(b) Until such time as ownership of the Goods passes to the Customer, the Supplier shall be entitled to require the Customer to deliver up the Goods to the Supplier and, if the Customer fails to do so, to enter upon the premises of the Customer or any third party where the Goods are stored and repossess the Goods.

This is the so-called “retention of title” (ROT) clause. Books are written on the subject however the salient parts of this clause are that title in all goods supplied from time to time by the Supplier to the Customer remains the Supplier’s until paid for in full. 

This clause means that where there is an ongoing credit relationship with the customer (in other words the customer is constantly in debt to the supplier) then any goods supplied whilst they were so in debt are subject to the ROT clause. This means that in and insolvency situation you do not have to match goods to unpaid invoices all you need to show is that you supplied them. It also means that you can in theory recover your goods or their cash equivalent from a Receiver not as a preferential creditor but as actual owner of the goods in question. If at any time however the customer’s account is brought up to date and cleared only goods supplied on credit terms after that point would be subject to the ROT.

This is a legal minefield and independent legal advice on whether this clause suits your needs is strongly advised. No liability is accepted by LOFA for any damage or losses that you may suffer as a result of using this clause! 

14. Rights of the Supplier  

If the Customer fails to pay when due to do so under the Contract or shall fail to fulfil any other of his contractual obligations to the Supplier, or if the Customer (and the Customer being a partnership any Partner in that partnership) shall suffer any distress or execution upon his property or assets, or if the Customer offers or makes any arrangement or composition with creditors or commits an act of bankruptcy or if a bankruptcy petition is presented or receiving order made or if the customer is a limited Company and any resolution or winding up petition (other than for the purpose of an amalgamation or reconstruction) shall be passed or if a receiver of the Company’s business or assets is appointed, the Supplier shall have the right (but shall not be obliged to do so) forthwith to determine any Contract then subsisting and upon written notice of such determination being posted to the Customer’s last known address any subsisting Contracts shall be deemed to have been determined without prejudice to any claim or right the Supplier may otherwise make or exercise.

This broadly reserves the right of the Supplier to terminate any contract where its customer is going or has gone “bust”.

15.
Force Majeure

(a)
The Supplier shall not be deemed to be in breach of the Contract or otherwise liable to the Customer as a result of failure or delay in performing any of its obligations under the Contract due to Force Majeure.

(b)
If the Supplier’s performance of its obligations under the Contract is affected by Force Majeure then;

(i)
Both the Supplier and the Customer will at all times use all reasonable endeavours to mitigate the severity of the Force Majeure;

(ii) The Customer shall pay the Supplier for any extra costs incurred by the Supplier in complying with condition 15(b)(i); and

(iii) The date for performance of such obligations shall be deemed suspended for a period equal to the delay caused by such event

This clause should be adjusted to suit particular circumstances. See the definition of Force Majeure in clause 1, Definitions.

16.
Governing Law 

The Laws of England shall govern These Conditions and the Contract of which they form part and the Customer agrees to submit to the jurisdiction of the English Courts. 

Speaks for itself. You can opt for other forums in which disputes can be heard e.g.:  arbitration under the Arbitration Acts; Arbitration by certain Trade Organisations; Commercial Courts up and down the country, however on the whole the normal courts are the most cost effective places to do business.

It may not be possible to insist on the UK as the place of jurisdiction for international disputes, it will depend on, amongst other things, where the contract was made.

Health Warning!

These draft standard terms and the notes attached to them have been prepared in the most general terms and are intended for guidance and illustrative purposes only. 

They are based on actual terms used by a trading company however they may not be suitable for general application to other businesses.

They are designed to be applicable to both sales by retail and sales business-to- business.

You are advised before adopting any terms of business to have them checked by your legal advisors beforehand to ensure their suitability for your business circumstances.

No liability is accepted by LOFA or any of its officers or the author of these specimen terms for any loss or damage of whatever nature suffered by any person or business as a result of using any of these terms and conditions. They have been prepared in good faith and are intended for guidance and illustration purposes only.
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